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1.-Introduction  

 
 
The conversion, merger and spin-off of companies cannot be considered simple 
amendments to the articles of association. They are significant modifications of a 
company’s structure which are regulated in Law 3/2009 on Structural Changes of 
Trading Companies (Ley 3/2009, de 3 de abril, sobre modificaciones 
esctructurales, LME). The LME unifies the regulation of the conversion, merger 
and spin-off procedures and, at the same time, introduces a specific regulation for 
the international merger of companies, as well as for the international transfer of a 
company’s domicile. 

 
 
2.-Conversions  
 
 
a) Concept and types 
 
 

A conversion is a legal transaction whereby a company changes its legal 
corporate form to another which will govern its structure, organization and the 
relationships with its partners and third parties (art. 3 LME). By using the 
conversion procedure, it is possible to simplify the change of legal form, 
avoiding the money and time spent while the company is dissolved, liquidated, 
extinguished and set up again under another legal form. It is important to 
highlight that, during the conversion, the company continues to be a legal 
person. 
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Taking into account the different legal forms that can be adopted by Spanish 
companies, there are a number of possible conversions to be mentioned (art 4 
LME):  

 
- A public limited liability company (SA) can be converted into a private 

limited liability company (SL), a general partnership (“sociedad colectiva”), 
a limited partnership (“sociedad comanditaria”), a cooperative, a European 
company (SAE), an economic interest group (AIE) or a civil law company.  
 

- A private limited liability company can be converted into a public limited 
liability company (SA), a general partnership (“sociedad colectiva”), a 
limited partnership (“sociedad comanditaria”), a cooperative, a European 
company (SAE), an economic interest group (AIE) or a civil law company.  
 

- A general partnership (“sociedad colectiva”) and limited partnership 
(“sociedad comanditaria”) can be converted into a public or private liability 
company, a cooperative or an economic interest group.  

 
- A civil law company can be converted into any of the legal forms which 

can be adopted by a trading company.  
 

- A cooperative can be converted into a European cooperative and vice 
versa. 

 
- An economic interest group can be converted into a European economic 

interest group and vice versa. 
 

 
b) Procedure 
 
 

1.-In the first place, a general meeting resolution is required to convert the 
company according to the quorums and majorities set out by the LSC. The 
resolution to convert a general partnership, limited partnership or civil law 
company must be unanimously adopted by all the company partners (art. 8 LME).  
 
When convening the general meeting, the body of administration should make the 
following information available to all the partners at the company’s domicile: the 
conversion project drawn up by the directors, the company’s balance sheet at the 
time of the conversion, the company’s audit report after examining the balance 
sheet, if the company is obligated to audit its accounts, and the proposed articles 
of association of the company resulting from the conversion. Partners also have 
the right to request the delivery of these documents free of charge, even through 
electronic means. 

2.-The general meeting resolution to convert the company must be published in 
the BORME and in a widely read newspaper in the province where the 
company has its domicile. The publication will not be required when all the 
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partners are personally informed of the general meeting resolution (art. 14 
LME). 

3.-Within a month after the general meeting resolution to convert the company, 
owners of special rights other than shares or equity participations can oppose 
the conversion. By doing this, the conversion procedure will be interrupted (art. 
16 LME).  
 
4.-The conversion of a company involves significant changes to partners’ status. 
In order to maintain their interests, the LSC has designed some protection 
instruments (art. 15 LSC). As a general rule, partners who voted against the 
resolution to convert the company can exercise the right to withdraw. Together 
with this general rule, there are other protection instruments to be taken into 
account: 
 
 Partners who voted against the resolution to convert the company will 

automatically be removed when the conversion involves assuming personal 
liability for company debts. 
 

 When a company has issued bonds or other kind of securities and wants to 
be converted into another legal form which does not accept the issuance of 
those financial instruments, the conversion cannot be carried out unless the 
bonds or securities issued are converted or cancelled. 

 
 When the company wants to be converted into a legal form which requires 

the full payment of the subscribed share capital, it will be necessary to pay 
the amount or reduce the capital before the general meeting adopts the 
resolution to convert the company.  

 
 When the company is converted into a legal form which does not accept 

industrial partners, the contributions of the former industrial partners to the 
converted company will have to be that established in the articles of 
association or agreed by all the partners. The former industrial partners can 
continue with their personal obligations in the converted company if they 
agree and the articles of association of the converted company regulate their 
personal obligations as ancillary services. 

 
 
5.-The conversion of the company should be recorded in a public deed, which 
should meet all the requirements necessary for the organization of the company 
in its new corporate form. The public deed should be filed for entry at the trade 
register and published in the BORME (art. 18 LME).  

 
6.-From the company creditors’ standpoint, the conversion does not involve a 
change of debtor. The debtor continues to be the same legal person but under 
another legal form. Nevertheless, the LME introduces certain rules in order to 
protect the creditor’s interest when a company is converted (art. 21 LME).  

 



LESSON 12. Conversion, merger and spin-off of companies 

 4

 Partners who assume a personal liability for the company’s debts after 
the company conversion will respond in the same way for all the existing 
debts before the conversion.  
 
 When the conversion involves a change in the partners‘ personal liability 
for company debts which becomes a limited liability, partners will maintain 
their personal liability for all existing debts before the conversion, unless the 
company’s creditors have accepted the change of legal form.  

 
 

3.-Mergers  
 
 
a) Concept and types 

 
 
A merger is a legal transaction involving two or more companies, in which one 
or more of them are dissolved and the partners and equities merge with an 
existing company or merge and are consolidated as a new company. Two 
different merger procedures should be mentioned. Firstly, the merger strictly 
speaking, which involves the dissolution of one or more of the merging 
companies (non-surviving companies) and the continuation of one or more of 
the merging companies (surviving companies) which will take over all the 
partners and equity of the dissolved companies. Secondly, the merger by 
consolidation, in which all the merging companies are dissolved and then 
consolidated to form a new company which will include all the partners and 
equities of the dissolved companies (arts. 22 y 23 LME).  
 

 
b) Requirements 
 
 

In order to merge companies, some previous requirements should be taken into 
account:  

 
 One, several or all the companies involved in the merger procedure 

must be dissolved previously.  
 

 The dissolution must not lead to the liquidation and extinction of the 
non-surviving companies.  

 
 The net worth and partners of the non-surviving companies must be 

transferred to the newly created company or to the surviving company, 
depending on the merger procedure.  

 
 The surviving company or the new company resulting from the merger 

receives the net worth of the dissolved companies and provides their 
partners with shares or equity participations in return. 
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d) Procedure 
 
 

For a merger procedure to be successfully concluded, it has to complete all the 
different stages in strict compliance with the required terms.  
 
1.-The directors of the merging companies must draw up a merger project (art. 
30 LME)..  
 
2.-The merger project must be available on the website of the merging 
companies, and this fact will be freely published in the BORME, indicating the 
website and the time on which the information was made available on it. If any 
of the merging companies does not have a website, their directors will have to 
enter the merger project at the trade register of the locality where each 
company has its domicile. This fact will be published in the BORME (art. 32 
LME).  
 
3.-Two reports will be attached to the merger project. A) One drawn up by the 
directors of each merging company, to explain the legal and economic aspects 
of the project in detail, stating the conversion rate of the shares and any 
particular difficulty in their valuation. B) Another report drawn up by independent 
experts appointed by the Trade Register, in case the merging companies are 
obligated to have their accounts audited (arts. 33 y 34 LME). 
 
4.-The merger must be approved by the general meeting of the merging 
companies according to the quorums and majorities required by law. Together 
with the general meeting resolution, the merger of companies will require the 
individual consent of those partners who are going to assume a personal liability 
for the company’s debts as a consequence of the merger (art. 40 LME) . 
 
5.-The general meeting of each merging company must also approve the 
merger balance sheet (art. 36 LME). 

6.-The merger resolution must be published in the BORME and in one widely 
read newspaper in the provinces where each merging company has its 
domicile. The publication will not be required when the resolution and all the 
attached documentation is communicated in writing to each company´s partner 
and creditor (art. 43 LME).  

7.-Creditors whose expected rights may be affected by the merger may oppose 
the merger within a month after the publication of the general meeting 
resolution. This right suspends the actual performance of the approved merger 
until the rights of the creditors who oppose it are satisfied or until all the credits 
are adequately secured (art. 44 LME). 
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8.-After the opposition period has elapsed, the merger and capital increase of 
the surviving company will be recorded in a public deed which will be filed for 
entry at the Trade Register and published in the BORME (arts. 45 y 46 LME).  
 
9.- The LME does not provide the members of the merging companies with the 
right to withdraw because it has given priority to the merging companies’ 
interests over the interests of those partners who do not want to abandon the 
non-surviving company and be part of another one. Nevertheless, the art. 47 of 
the LME provides the partners with the right to challenge the registered mergers 
of companies when the procedure has not respected all the legal requirements.  

 
 

4.- Spin-offs  
 
 
a) Concept and types 
 

 
A spin-off is the opposite of a merger. It has two alternative forms, each of which 
is subject to a different procedure (arts. 68 to 71 LME):  

 
 Total spin-off of companies: this occurs when a company is dissolved, 

dividing its entire net worth into two or more parts, each of which is 
transferred to a newly created company or to a previously existing company.  
 

 Partial spin-off of companies: this occurs when one or more parties of 
the net worth of a company are separated without dissolving the company 
and the different parts separated are transferred into one or more newly 
created or previously existing companies.  
  

 Segregation: this occurs when a part of the net worth of a company is 
transferred by universal succession to another one. Through the 
segregation, the segregated company acquires shares or equity 
participations from the receiving company in return. The main difference 
between a segregation and spin-off is that, in a segregation, the 
segregated company itself, and not its partners, receives the shares or 
equity participations in return for its non-monetary contribution to the 
receiving company. In a segregation, the contribution of the segregated 
company consists of a part of its net worth as an economic unit. 

 
 

b) Procedure 
 
 
The spin-off procedure is similar to the merger, but with some special 

features to be mentioned: 
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1.- The directors of the companies involved must draw up a spin-off project 
which should include the statements required for a merger and those 
specifically required for the spin-off which are: a) an accurate designation and 
distribution of the assets and liabilities that should be transferred to each of the 
beneficiary companies; b) distribution among the members of the spun-off 
company of the shares or equity participations to which they are entitled in the 
capital of the beneficiary companies (art. 74 LME).  

2.- The spin-off project must be available on the website of the spun-off 
companies, and this fact will be freely published in the BORME, indicating the 
name of the website and the time on which the information was made available 
on it. If any of the spun- off companies does not have a website, their directors 
will have to enter the spin-off project at the trade register of the locality where 
each company has its domicile. This fact will be published in the BORME.  

3.- The spin-off itself and the spin-off balance sheet must be approved by the 
general meeting of the spun-off companies according to the quorums and 
majorities required by law. 
 
4.- The spin-off resolution must be published in the BORME and in one widely 
read newspaper in the provinces where each spun-off company has its domicile.  
 
5.- Creditors whose expected rights may be affected by the spin off may oppose 
it within a month after the publication of the general meeting resolution.  
 
6.-After the expiry of the time fixed to oppose, the spin-off and increase of capital 
of the surviving company will be recorded in a public deed which will be filed for 
entry at the Trade Register and published in the BORME  
 
Together with the right to oppose, the LME has introduced another instrument to 
protect the creditor’s interests, creating a special liability system for the 
participating companies, depending on the type of spin-off (art. 80 LME).  

 
 Total spin-off of companies. If one of the beneficiary companies does 

not comply with an obligation assumed in the spin-off, the other 
beneficiary companies will be jointly liable for compliance with such 
obligation. 
 

 Partial spin-off of companies. The beneficiary company is liable for all 
the obligations acquired through the spin-off, while the segregated 
company maintains a subsidiary responsibility for such obligations.  

 
 

5.- Vocabulary 
 
 
Conversion- Transformación 
 

Comentario [LYB1]: Creo que se 
refiere a “spin-off” aquí en este 
contexto. 

Comentario [LYB2]: idem 

Con formato: Español (alfab.
internacional)
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Merger- Fusión 
 
Spin-off- Escisión 
 
Amendments to the articles of association- Modificaciones estatutarias 
 
Company balance sheet- Balance de la sociedad 
 
Audit report- Informe de los auditores 
 
Economic interest group- Agrupación de interés económico (AIE) 
 
To oppose a resolution- Oponerse a un acuerdo de la junta 
 
Right to withdraw- Derecho de separación 
 
Bonds (or other kind of securities)- Obligaciones (u otros instrumentos de 

financiación) 
 
To file for entry at the Trade Register- Presentar (una escritura) para ser 

inscrita en el Registro 
 
To challenge- Impugnar 
 
Net worth- Patrimonio neto 
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